Notes (44AD)
1. Whether salary and interest income of a partner from a partnership firm can be treated as business income? (SLIDE 11)

Where assessee is not carrying on any business independently, rather only is a partner and receives interest and salary from the firm, it cannot be treated as business income and hence cannot be assessed u/s 28.
The assessee had not done any sales nor rendered any services but had been receiving remuneration and interest from the firms which amount had already been debited in the profit and loss account of the firms. Therefore, the remuneration and interest could not be treated as gross receipts. The assessee was not entitled to the benefit of section 44AD.

The same can be understood from the case law, Anandkumar v. CIT[2021] 278 Taxman 342 (Mad.).


2. Can disallowances be made as per provisions of Section 43B overriding the provisions of u/s 44AD? (SLIDE 11)

The Tribunal held that 44AD starts with “notwithstanding anything to the contrary contained in Sec. 28 to 43C” whereas section 43B starts with the words “notwithstanding anything contained in any other provisions of this Act”. The non-obstante clause in Sec. 43B has a far wider amplitude. Hence, disallowance could be made by invoking the provisions of Sec. 43B.

Section 44AD(1) begins with “Notwithstanding Anything to contrary contained in section 28 to 43C” it means section 28 to 43C of Income Tax Act, 1961 is not applicable on eligible assessee carrying on eligible business. Hence, no disallowance / no deemed income under Section 40(a), 40A, 40A(3), 40A(3A), 41 can be made.

The same can be understood from the case law, Good Luck Kinetic v. ITO (2015).

Contrary to this, can be seen in the Case Law, ITO v. Mark Construction[2012] 53 SOT 22 (Kol.). which states disallowance provisions u/s 40, 40A and 43B are not applicable to the assessee opting for 44AD.

On analysis, this can be concluded,
	Section
	Stating
	Overriding effect

	43B
	“Notwithstanding anything contained in any other provision of this Act………”
	Has overriding effect over the below sections

	40A
	“……..notwithstanding anything to the contrary contained in any other provision of this Act……”
	Has overriding effect over the below sections

	44AD
	“Notwithstanding anything to the contrary contained in sections 28 to 43C………”
	Has overriding effect over the below section

	40
	“Notwithstanding anything to the contrary in sections 30 to 38………….”
	-




3. Is the assessee required to maintain books of accounts u/s 44AD? (SLIDE 11)

Illustration 1: Example related to maintenance of books of accounts (SLIDE 13): 
Mr. Jay is an interior decorator. His gross receipts from this profession during the previous year 2012-13 were Rs. 84,48,848. He wants to declare income as per the provisions of section 44AD. In this case will he be liable to maintain the books of account in respect of aforesaid profession?

Solution: As per the provisions of section 44AD, an assessee who adopts the provisions of section 44AD, is not required to maintain books of account as per section 44AA (applicable only for business covered by this section). The presumptive taxation scheme under these provisions can be opted for by the eligible assessee who is engaged in any business (except the business of plying, hiring or leasing of goods carriages referred to in section 44AE), whose turnover or gross receipts from such business do not exceed the limit of audit prescribed under section 44AB (i.e., Rs. 60,00,000 for the previous year 2011-12 and Rs. 1,00,00,000 from the previous year 2012-13). Moreover, the provisions of section 44AD cannot be adopted by an assessee who is engaged in any profession prescribed under section 44AA or is carrying on an agency business or is earning income in the nature of commission or brokerage. In this case, Mr. Jay is engaged in one of the professions prescribed under section 44AA and, hence, he is not eligible to adopt the provisions of section 44AD and the provisions of section 44AA relating to maintenance of books of account will apply to him and he will be liable to maintain the books of account as specified under section 44AA.



Illustration 2: Example related to maintenance of books of accounts for 44AD & 44AE (SLIDE 14): 
Mr. Kaushal is running a provision shop. The turnover of the shop during the previous year 2012-13 was Rs. 25,84,848. He wants to adopt the provisions of section 44AD for the above business. Apart from the business of running a provision shop, he is also engaged in the business of plying, hiring or leasing goods carriages. He owns 5 heavy goods vehicles. His actual income from the goods transportation business is Rs. 3,000 per month (i.e., less than Rs. 5,000 per month or part thereof) per heavy goods vehicle and he wants to declare his actual income of Rs. 3,000 for this business. In this case will he be liable to maintain the books of account in respect of aforesaid businesses?

Solution: As per the provisions of section 44AD, an assessee who adopts the provisions of section 44AD, is not required to maintain books of account as per section 44AA. It should be noted that the relief is available only in respect of business covered by the provisions of section 44AD and not in respect of any other business. Thus, in this case he will not be liable to maintain books of account in respect of business covered under section 44AD i.e., business of provision shop but in respect of business of plying, hiring or leasing goods carriages, he will be liable to maintain books of account as provided under section 44AA.






Illustration 3: Example (SLIDE 15): 
SM Corporation, a partnership firm, is running a Colour Dying Press in its own premises. The turnover of the press during the previous year 2022-23 was Rs. 84,48,848 and it declared income as per the provisions of section 44AD. After computing the income @ 8% of such turnover of Rs. 84,48,848, the firm wants to claim further deduction on account of following items: 
 Salary paid to accountant: Rs. 84,000 
 Expenditure on account of insurance of press building: Rs. 25,200 
 Depreciation on press building: Rs. 1,84,000 
 Depreciation on computer: Rs. 48,400 
 Remuneration paid to its partners: 84,000 Can the firm claim deduction on account of above expenditure?

Solution: As per the provisions of section 44AD, from the net income computed at the prescribed rate, i.e., @ 8% of turnover or gross receipts of the eligible business, an assessee is not permitted to claim any deduction under sections 30 to 38 (including depreciation or unabsorbed depreciation) from such income. Thus, in this case the firm cannot claim any further deduction on account of any of the above discussed expenditure (except remuneration paid to its partners) from the net income computed as per the provisions of section 44AD. 
In case of an assessee, being a partnership firm, from the net income computed as per the provisions of section 44AD, further deduction on account of remuneration and interest paid to its partners within the limit specified under section 40(b) is allowed. Thus, in this case the firm can claim further deduction on account of remuneration paid to its partners within the limit specified under section 40(b).


Illustration 4: (SLIDE 16): Mr. Dawar, having turnover of Rs. 70,00,000 declared profit at 8% amounting to Rs. 5,60,000. He has not deposited employer’s share of EPF of Rs. 25,000 up to due date of return filing. Also, he has not paid bonus amounting to Rs.40,000 to his employees. Whether addition can be made u/s 43B if Mr. Dawar opts for sec 44AD? 

Solution: Yes, addition can be made u/s 43B even if income is declared u/s 44AD. In this case the income will be assessed as:

Profits declared u/s 44AD                                                                Rs. 5,60,000

Add-Disallowances u/s 43
EPF not deposited upto due date of return filing                        Rs. 25,000
Bonus not paid upto due date of return filing                             Rs. 40,000 

Assessed Income                                                                               Rs. 6,25,000


Illustration 5: (SLIDE 17): Mr. Saurav declaring income u/s 44AD has made payment of interest to non-resident. However, no TDS has been deducted. Whether the expense will be disallowed u/s 40(a)? 

Solution: The interest expense will not be disallowed as sec 44AD overrides sec 40(a). The assessee was required to deduct TDS as per sec 195. Although, he has not deducted the TDS, expense will not be disallowed. However, he may be considered as assessee in default as per sec 201 and other penal provisions may be applicable as sec 44AD does not override TDS provisions.


Illustration 7: (Slide 19): Mr. A has opted for presumptive taxation u/s 44AD. He has earned an income of Rs.70,00,000 from his retail business and has also earned an income of Rs. 43,000 by way of commission. Assessee wants to opt for section 44AD with respect to the income of Rs. 70,00,000 and is ready to get income of Rs. 43,000 audited u/s 44AB.
Can this stand be taken by the assessee?

Solution: No this is not possible.
Section 44AD(6) states, “The provisions of this section, notwithstanding anything contained in the foregoing provisions, shall not apply to,
(i) a person carrying on profession as referred to in sub-section (1) of section 44AA;
(ii) a person earning income in the nature of commission or brokerage; or
(iii) a person carrying on any agency business.”
The section does not mention that the person will not be eligible to opt for 44AD to the extent of the income by way of commission, rather the section is stringent on the fact that person earning any amount of income by way of commission or brokerage will not be eligible to opt for 44AD.
Hence in the present, the assessee will not be eligible to opt for section 44AD.

Illustration 8: (Slide 20): Assessee Mr. X has opted for 44AD and earned the following incomes from eligible businesses as u/s 44AD,
[Table]
Assessee wants to declared income of 20% of business 1 u/s 44AD and opt for tax audit u/s 44AB for the income of business 2 as the income declared is less than 8% of the turnover.
Can the assessee take this stand and is it valid?
Solution: No, the stand taken by the assessee is not valid.
Section 44AD(1) states, “…….in the case of an eligible assessee engaged in an eligible business, a sum equal to eight per cent of the total turnover or gross receipts of the assessee in the previous year on account of such business or, as the case may be, a sum higher…….”

As the section states total turnover should be considered, therefore assessee should consider Rs. 1,80,00,000 as the turnover and since 12.22% is the declared income which is more than 8%, assessee can opt for 44AD for the entire turnover including Rs. 80,00,000 on which income us declared less than 8%.

 

