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GROUNDS OF APPEAL
1. Section 14A disallowance Rs. 35,895/-
The AO erred in applying Section 14A read with Rule 8D to our case and disallowed the above amount for the reason that interest expense incurred to earn exempt income is not allowed.
The AO failed to appreciate that there was no income (dividend) earned by the assessee that was exempt from tax, nor the assessee claimed any such income exemption.
In many cases like Shivam Motors P Ltd [ TS – 6147 – HC – 2014 ( ALLAHABAD )-0], CIT  vs. Corrtech Energy Pvt. Ltd [ TS  –  5307 –  HC – 2014 ( GUJARAT ) – O ], Cheminvest Ltd. vs. CIT [ TS  –  5471 – HC – 2015 ( DELHI ) – O ],    CIT vs. Delite Enterprises[TS-6069-HC-2009(Bombay)-O],CIT vs. Lakhani Marketing [ TS-5342-HC-2014(PUNJAB AND HARYANA)-O], CIT vs. Winsome Textiles Industries Ltd [TS-5697-HC-2009(Punjab and Haryana)-O] - it had been held that when there is no exempt income and no claim for exemption, Sec. 14A and Rule 8D have no application and no disallowance can be made.
The assessee submits that Sec 14A is directly relatable to exempt income per se and not relatable to any indirect or notional expenditure which has no nexus to the earning of income. Section 14A requires a clear finding of incurring of the expenditure which the AO has not found to invoke. The onus is on the AO to establish the incurring of expenditure and its nexus with the exempt income that has not happened to warrant any disallowance in our case.
It is ironical that the rule 8D by itself is flawed in as much as every year it will show a dis-allowance detrimental to the assessee whether or not the net investments during the year is positive or negative and whether or not any exempt income is earned.
It may be submitted that Rule 8D is only a machinery / mechanism or formula to compute the disallowance but does not confer rights to application by default. Accordingly, where no exempt income is received or receivable during the relevant previous year, provisions of Section 14A shall not apply. The Rules can never prevail over the provisions of the Act and if the facts of the case demand no disallowance, the computational provision does not come into picture at all.

In CIT Vs Dhanalakshmy Bank Ltd (2011), 200 Taxman 29, it was held that "Sub Section (2) of Sec 14A, introduced to main section with effect from [image: ] 01.04.2007  through which specific guideline was prescribed for disallowance in cases where  separate accounts are not available in respect of expenditure incurred for earning  tax free income, is only a clarificatory provision and main clause of Sec 14A would apply" by which the AO is duty bound to determine expenditure which had been incurred in relation to income which did not form part of total income.

In the case of Rajasthan State warehousing corporation vs. CIT, the Hon'ble Supreme Court has clarified that in a case of income from various ventures earned in the course of one indivisible business, apportionment of expenditure which was referable to taxable income was unsustainable.
[image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ]In CIT Vs Reliance Industries Ltd., (2010), 218 (Bom), it was held that "where assessee had earned dividend income only from few companies and there was no fact having incurred any expenditure for purpose of earning it, dis-allowance made under Sec 14A was liable to be deleted".
In CIT Vs Walfort Share & Stock Brokers P Ltd (2010) 192 Taxman 211/ 326 ITR 1, the Supreme Court held "there has to be a proximate cause for the dis-allowance which is its relationship with tax exempt income and since return of investment is not such a proximate cause, Section 14A is not applicable to such cases". We submit that dividend income also technically is a return on investment; hence, 14A has no application to such income.
Even if Section 14A application is warranted, a question arises whether disallowance can exceed the exempt income. The Delhi High Court in Joint Investments Pvt Ltd v CIT [TS-92-HC-2015(DEL)-O]  held that Section 14A or Rule 8D cannot be interpreted so as to mean that the entire tax exempt income is to be disallowed. The window for disallowance is indicated in Section 14A of the Act and is only to the extent of disallowance of expenditure 'incurred by the assessee in relation to tax exempt income'. [image: ]
Accordingly, the tax exempt income cannot be disallowed in full or entirely. And in our case, such exemption claimed being NIL, the question of disallowance does not arise.

The assessee also relies on the following decided cases:
Dresdner Bank AG vs CIT (AddI) (2007) 108 ITD 375 (Mum)
Pradeep Kar vs ACIT (2009) 319 ITR 416 (Kar)
Asian PPG Industries Ltd vs DCIT (2010) 4 ITR (Trib) 17 (Mum) DCIT Vs. Jindal Photo Ltd. (ITAT, Delhi)
In all the above cases, the substance of the verdicts was clear in respect of income from dividends that "merely because Sec 14A requires disallowance of exempt income there could be no ad hoc disallowance unless they are identified as relating to exempt income and that such expenses are proximate for earning of income. It is only where nexus is established with exempt income, Sec 14A could be invoked".
In view of above, the disallowance is unjustified and without any rationale, may please be deleted.
2. Professional charges Rs. 9,38,741/- dis-allowed by the AO for want of TDS deduction.
The AO erred in the interpretation of Section 195 of the Act and wrongly disallowed the above expenses for the reason that TDS ought to have been deducted has not been done so.[image: ]
It is pertinent to mention that Section 195 very clearly speaks that unless the income is liable to tax in India, there is no obligation to deduct tax.
The situation was unambiguous and in line with the Income Tax Act, 1961 till the Central Board of Direct Taxes withdrew its earlier circulars No. 23 dated 23.07.2009, No.163 dated 29.05.1975 and No.786 of 07.02.2000 by its circular 7 of 2009 dated 22nd October, 2009.
Notwithstanding the above withdrawal which cannot overrule the legislation,
 it is to be noted that Section 9 determines whether an income could be deemed to accrue or arise in India for the purpose of taxability in respect of non-resident agents who canvasses their principals' products overseas, particularly when such agents render services only from outside and with no Permanent Establishment (PE) in India for them. The legislation vide Section 9 remains the charging section which determines whether an income could be deemed to accrue or arise in India.

Section 9 provides, inter alia, whether income accruing or arising, directly or indirectly through or from any business connection in India, shall be deemed to be income accruing or arising in India and where the person entitled to such income is a non-resident, whether it will be includible in his total income in India.
The import and connotation of what constitutes business connection was explained by the Supreme Court in their judgment in CIT v. R.D. Aggarwal & Co. [1965] 56 1TR 20. The question whether a non-resident has a business connection in India from or through which income, profits or gains can be said to accrue or arise to him within the [image: ] of Section 9 has to be determined on the facts of each case.
Some illustrative instances of a non-resident having business connection in India, are given below:
· Maintaining a branch office in India for the purchase or sale of goods or transacting other business.
· [image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ][image: ]Appointing an agent in India for the systematic and regular purchase of raw materials or other commodities, or for sale of the non-residents [image: ]goods, or for other business purposes.
· Erecting a factory in India, where the raw produce purchased locally is worked into a form suitable for export abroad.
· Forming a local subsidiary company to sell the products of the non-resident parent company.
· Having financial association between a resident and a non-resident company.

Where the recipient is a non-resident in India and he does not have any Permanent Establishment (PE) in India and does not engage any one in India and carries out his work only from his country of operation, it can be easily concluded that he is not liable for taxation in India and hence, the question of deductibility of TDS for his earnings from India does not at all arise.
Section 9 does not seek to bring into the tax net the profits of a non-resident which cannot reasonably be attributed to operations carried outside India. Even if there be a business connection in India, the whole of the profit accruing or arising from the business connection is not deemed to accrue or arise in India. It is only that portion of the profit which can reasonably be attributed to the operations of the business carried out in India which is liable to income-tax.

The deduction of tax at source under section 195 would arise only if the payment of commission to the non-resident agent is chargeable to tax in India. In this regard attention to CBDT Circular No. 23 dated 23rd July 1969 is drawn where the taxability of Foreign Agents of Indian Exporters was considered along with certain other specific situations. It had been clarified then that where the non-resident agent operates outside the country, no part of his income arises in India. Further, since the payment is usually remitted directly abroad it cannot be held to have been received by or on behalf of the agent in India.
Such payments were therefore held to be not taxable in India. The relevant sections, namely section 5(2) and section 9 of the Income-tax Act, 1961 not having undergone any change in this regard, the clarification in Circular No. 23 still prevails. No tax is therefore deductible under section 195 and consequently, the expenditure on export commission and other related charges payable to a non-resident for services rendered outside India becomes allowable expenditure. On being apprised of this position, the Comptroller and Auditor General dropped their objection for 1997-98 [D.P. No.79(1.T.)].
In the case of Transmission Corpn of Andhra Pradesh Ltd v/s CIT (1999) 239 ITR, the Hon'ble Supreme Court held and observed that the obligation to deduct income-tax at source out of any sum paid or payable to non-residents would be required to be fulfilled only in relation to that part of income which is chargeable under the Act in India. In other words, if the sum paid to non-resident is not chargeable under the Income-tax Act, there would be NO OBLIGATION to deduct income-tax at source out of such sum [image: ]paid.
A joint reading of the provisions contained in Sec.40(a)(i) and Sec. 195 of the Act would reveal that if the sum in question paid to non-residents is not chargeable to tax in INDIA under the Income-tax Act, there would be no requirement to deduct tax at source in respect of such payments and, thus, no disallowance can be made in respect of any such payment. The ITAT Delhi bench in the case of Millennium Infocom Technologies Ltd. Vs. ACIT (2008) 21 SOT 152 (Del-Tribunal) has also taken a similar view.

In AB Hotel Ltd (Radisson hotel) vs. DCIT(2009)26(ii) ITCL453(Del F-Tribunal) it was observed that the parties to whom the commission had been paid were non-residents and according to Sec. 195 of the Act, tax was not deductible for the reason that the services rendered by the said parties were outside India and controlling of their operations was also OUTSIDE INDIA and as per the provisions of Sec.9 of the IT Act, income arising out of operations carried out outside INDIA cannot be charged to tax in INDIA.

FURTHER as per circular no. 23 dated 23-7-1969 and related provisions of section 9, where the non-resident agent operates outside the country, no part of his income accrues or arises in India and as the payment is remitted abroad it can be said that it is not taxable in India. Though this circular has been withdrawn, this clarification still prevails in view of the fact that Sections 5(2) and 9 have not undergone any change. Therefore, no tax is deductible under section 195 for export commission and other related charges paid to non-residents for services rendered outside India. Notwithstanding the vogueness or otherwise of this circular, TDS is not applicable under section 195 as sales commission income is not accruing or arising in India to the non-resident recipients for services rendered outside India.
[image: ]In the case of Toshuku Ltd.(SC) and Spahi Projects Ltd.(AAR) it was held that export commission is not taxable in India.
Also whether DTAA or no DTAA shall not make any difference till the moment foreign agents do not have any business establishment in India.
Under the section 9 of the ITAct, if the following conditions are satisfied, the commission paid to a non-resident is not taxable in India:
1) Agent should be a non-resident.
2) Agent should operate its business activities outside India
3) Commission paid should be related to services provided outside India.
4) Agent should not have any permanent business place in India.
5) Commission remitted to agent directly outside India in foreign currency.
The above are very much relevant in our case, as such TDS has not been deducted

A joint reading of the provisions contained in Sec.40(a)(i) and Sec. 195 of the Act would reveal that if the sum in question paid to non-residents is not chargeable to tax in INDIA under the Income-tax Act, there would be no requirement to deduct tax at source in respect of such payments and, thus, no disallowance can be made in respect of any such payment. The ITAT Delhi bench in the case of Millennium Infocom Technologies Ltd. Vs. ACIT (2008) 21 SOT 152 (Del-Tribunal) has also taken a similar view.
Circular 23 is explicit that if an overseas agent operates in his own country, the entire commission received by him from an Indian exporter isn't liable to tax in India. For many of the exporters, especially of capital goods, payment of commission to overseas agents is inevitable and the RBI has permitted payment of that without any prior approval.
The major test is whether the source of income stems from outside India or not which is determined by the nature of activities taken up by the agents. Therefore, care needs to be exercised while deciding on TDS applicability after evaluating the nature of activities rendered by the overseas agents, though the nomenclature may be "agent" in general.
Now, in its latest ruling on 20.01.12, the Hon'ble Supreme Court in Vodafone case has laid down that the provisions of Section 195 can only be applicable when such payments have an element of income embedded in it which is chargeable to tax. It was established that the Indian tax authorities have no territorial tax jurisdiction to tax offshore transaction and our case of non-deduction of TDS for export commission squarely falls under this.
We rely on the following cases wherein it was held that payments made to non-resident agents for rendering services outside India is not exigible to TDS deduction when the agents do not have any PE in India.
[2016] 75 taxmann.com 210 (Mumbai-Trib.) IT/ILT.
Welspun Corporation Limited (TS-7-ITAT-2017), wherein the Ahmedabad Tribunal rejected the Revenue's stand that commission payments constitute 'fees for technical service' ('FTS').
Ahmedabad ITAT in the case of Excel Chemicals India Limited [TS-417-ITAT-2016(Ahd)].
Bombay HC in the case of Gujarat Reclaim & Rubber Products Ltd [TS-732-HC-2015(BOM)]
The assessee submits that when Section 195 is not attracted, it makes no difference whether the payment was captioned as Professional charges or as Commission so long as the recipients are not liable for taxation in India.
Further, as per the DTAA between India and US under Article 15, TDS is not applicable for payments made to LLPs and Individuals.
It is prayed that the excess amounts disallowed by the AO may please be deleted.
3. Section 35 (2AB) claimed for R & D spending Rs. 5,21,40,716/- disallowed in the absence of approval from DSIR, New Delhi, the competent authority therefor, not being received yet.
The assessee submits that this is the first year of claim on this score after the setting up of in-house R & D facilities. As required by the Companies Act, details of such R & D spending have been reported in the audited accounts duly certified by the Directors and the auditor.
The company has already received the approval from DSIR in Form 3CM for the set up and then only the expenditure has been spent for which the assessee has claimed 200% weighted deduction as per rules.
[image: ][image: ][image: ][image: ]All forms have been uploaded with DSIR for the first year of claim relating to this assessment year and there have been communications from both the assessee and DSIR in regard to approval of the claim, The delay is inevitable being the first year, but having provided all the information sought for, it is only a matter of time before DSIR formally conveys their approval in Form 3CL.
In the absence of a formal approval, dis-allowing the claim would put the assesse to great cash flow issues affecting the operations.
IN TS-6785-ITAT-2016| DOP: 22/12/16 | Sun Pharmaceutical Industries Ltd vs Principal Commissioner of Income Tax, the ITAT Tribunal, Ahmedabad held that non-production of Form 3CL by the assessee cannot be a reason for denial of weighted deduction u/s 35AB towards in-house scientific expenditure and reversed the PCIT's revisional order u/s 263. It was held that Form 3CL is merely an intimation to be sent from Dept. of Scientific & Industrial Research (DSIR) to the Income Tax Dept. and that assessee has no role to play in it.
The High Court of Rajasthan in Principal Commissioner of Income Tax Vs State Seed Corporation Ltd (TS-5510(2016) 386 1 TR 267) held that deduction under Section 36(1)(v) cannot be denied towards contribution to group gratuity scheme merely because the Commissioner did not accord the approval. It was held that the assessee cannot be made to suffer for the inaction of the revenue.

The ITAT, Mumbai in TS-6280-2015-O in Strides Arcolab Ltd. vs. ACIT, held that substantive and not "procedural" compliance should be looked into in allowing the deduction. It reversed the CIT(A)'s order which did not allow the deduction u/s 35(2AB) in respect of research and development expenses incurred by assessee towards its research centre on the ground recognition from Department of Scientific and Industrial Research ('DSIR') was received after the end of subject AY. It relied on the Delhi HC ruling in Sandan Vikas (India) in this regard as the assessee made application to DSIR well in time and observed that there was no delay on the part of the assessee in supplying any information to DSIR and concluded that "the delay, in the given facts, cannot be attributed to the assessee".

We also refer to the Madras HC ruling in Wheels India Ltd and Coordinate bench rulings in Meco instruments and Sri Biotech Laboratories India Ltd. wherein it was remarked that "we sshould look substantive compliance of the provisions".
Based on above, we appeal for allowing our claim towards R & D spending which is disallowed for want of approval from DSIR by the AO and his order be deleted accordingly.
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