ISSUES ON PENALTY LEVIABLE U/S. 270A OF THE INCOME-TAX ACT, 1961
· By Sri. S. Ramasubramanian, B.com, FCA
· Sri. Sandeep Chalapathy, B.Com, ACA
1. INTRODUCTION:
1.1. The Government felt that the provisions of section 271(1) of Income-tax Act, 1961 (Act) have become too complicated and cumbersome. Therefore, a need was felt for enacting a penalty provisions which are simpler. Para 62.1 of the Circular No. 3/2017 dated 20th January, 2017, (391) ITR (St) 253 [Explanatory Memorandum to the Finance Act, 2016] states that section 270A is being introduced in order to rationalise and bring objectivity, certainty and clarity in the penalty provisions. The fundamental basis for levy of penalty u/s. 270A is under-reporting of income. 
2. The provisions of section 270A are explained in brief below; 
2.1. Section 270A(1) empowers Assessing Officer, Commissioner of Income-tax (Appeals), Principal Commissioner of Income-tax and Commissioner of Income-tax to direct any person to pay a penalty in addition to tax on the under-reported income. It is also made clear that the direction for levy of penalty shall be during the course of any proceedings under the Act.
2.2. Section 270A(2) lists down the circumstances under which a person is said to have under-reported his income. There is an under-reporting of income if:- 
a. Income assessed is greater than the income determined in an intimation u/s. 143(1) of the Act. 
b. If no return is filed by the assessee or in a case where return is filed for the first time u\ss 148, the income assessed is greater than the maximum amount not chargeable to tax. This will apply only to the individual, HUF and AOP and not to firms and companies. 
c. Income reassessed is greater than the income assessed or reassessed before such reassessment. 
d. The book profits determined u/s. 115JB / 115JC in a regular assessment is greater than the book profit assessed in intimation u/s. 143(1) of the Act.
e. In case of individuals, HUF and AOP who have not filed their return of income or the return is filed for the first time u\s 148, the book profits determined u/s. 115JB / 115JC of the Act is greater than the maximum amount not chargeable to tax. 
f. The book profit determined in a reassessment is greater than the book profits determined in an earlier assessment or reassessment which was made immediately before such reassessment. 
g. Income assessed or reassessed has the effect of reducing the loss or converting the loss to income. 
2.3. Section 270A(3) provides for quantification of under-reported income. It is briefly explained below; 
2.3.1. Section 270A(3) classifies the cases into two types; (i) one where the assessment is made for the first time and (ii) other cases. 
2.3.2. The assessment for a first time has been sub divided into two classes. (i) where return is furnished and (ii) where return is not furnished. 
2.3.3. Where the income is assessed for the first time :-
a. If a return has been furnished, the difference between the amount of income assessed and the amount of income determined in the intimation u/s. 143(1) of the Act shall be the under-reported income. 
b. If no return has been furnished or where the return is furnished for the first time in response to notice u\s 148, the income assessed in the case of a company, firm, local authority shall be the under-reported income.
c. If no return has been furnished and the income has been assessed, the difference between the income assessed and the maximum amount not chargeable to tax shall be the under-reported income. This will obviously apply only to  persons other than company, firm or local authority. 
2.3.4. If an assessment has been made earlier, the under reported income will be the difference between the amount of income reassessed and the amount of income assessed or reassessed in the preceding order. The explanation below section 270A(3) defines a preceding order to mean an order immediately preceding the order during the course of which the penalty under subsection (1) has been initiated. The clause (b) of the explanation states that in a case where the loss declared in the return is reduced or such a loss is converted into income, the difference between the loss claimed in the return and the loss determined in the assessment or the income determined in the assessment shall be the amount of under-reported income. The following examples taken from para 62.15 of circular no. 3/2017 (391 ITR (St) (page 330) will explain the above situations;

a. Case is of a firm liable to tax at the rate of 30 per cent.

	Particulars
	Amount in lakh

	Returned total income
	100

	Total income determined under section 143(1)(a) of the Income-tax Act
	110

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Total income reassessed under section 147 of the Income-tax Act
	180

	
	



Considering that none of the additions or disallowances made in assessment or reassessment as above qualifies under sub-section (6) of section 270A of the Income-tax Act, the penalty would be calculated as under :
· Assessment under section 143 (3) of the Income-tax Act
	Particulars
	Amount in lakh

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Total income determined under section 143(1)(a) of the Income-tax Act
	110

	Under reported income
	40



· Reassessment under section 147 of the Income-tax Act
	Particulars
	Amount in lakh

	Total income reassessed under section 147 of the Income-tax Act
	180

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Under reported income
	30



b. Case is of an individual below 60 years of age and no return of income has been furnished liable to tax at slab rates and maximum amount not chargeable to tax is Rs. 2,50,000	
	Particulars
	Amount in lakh

	Total income assessed under section 143(3) of the Income-tax Act
	10,00,000

	Maximum amount not chargeable to tax
	2,50,000

	Under-reported income 
	7,50,000



2.3.5. Proviso to section 270A(3) states as to how the under-reported income shall be determined in the case of determination of book profits u/s. 115JB/115JC of the Act. 

(A — B) + (C — D)
where,
A = the total income assessed as per the provisions other than the provisions contained in section 115JB or section 115JC (herein called general provisions);
B = the total income that would have been chargeable had the total income assessed as per the general provisions been reduced by the amount of under-reported income;
C = the total income assessed as per the provisions contained in section 115JB or section 115JC;
D = the total income that would have been chargeable had the total income assessed as per the provisions contained in section 115JB or section 115JC been reduced by the amount of under-reported income:

2.4. Section 270A(4) states that a penalty can be levied in an earlier year if the additions or disallowances made in the earlier years are used to explain an investment made in the subsequent year. In simple terms, section 270A(4) and (5) state that if an assessee justifies the investment as coming out of the additions made in the earlier years, the AO can levy penalty for the earlier year, if penalty for the earlier year has not been levied. Following example will clarify;


Example 1  :
Investment in FY 2019-20			-	5 Crore
Addition in FY 2018-19 (AY 2019-20)	-	2 Crore
Addition in FY 2017-18 (AY 2018-19)	-	4 Crore 
Penalty on ₹ 2 crore can be levied for A.Y 2019-20
Penalty can be levied for the FY 2017-18 relevant to AY 2018-19 on a sum of Rs. 3 crore
* It is assumed that in both the years no penalty u/s 270A was levied on the additions
If penalty was levied in the earlier assessment year, no penalty can be levied again.

Example 2  :
Investment in FY 2019-20 (AY 2020-21)			-	5 Crore
Addition in FY 2018-19 (AY 2019-20)			-	2 Crore
FY 2017-18 (Penalty levied) (AY 2018-19)			-	4 Crore 
Penalty can be levied for the FY 2018-19 relevant to AY 2019-20 on a sum of Rs. 2 crore

2.5. [bookmark: _Hlk12887377]Section 270A(6) excludes certain additions and disallowances from under-reported income. They are – 
a. [bookmark: _Hlk12888351]Assessee offers a bonafide explanation to the satisfaction of the assessing officer and all material facts to substantiate the explanation are disclosed. 
b. [bookmark: _Hlk12887406]The under-reported income has arisen because of an estimate because the method employed by assessee is such that the income cannot be properly be determined even though the accounts are correct and complete. 
c. [bookmark: _Hlk12887964]Where a higher amount is added/disallowed on the basis of an estimate then the amount of addition / disallowance estimated by the assessee. For example, if assessee estimates Rs. 1 lakh has to be disallowed on account of personal expenditure, the assessing officer disallows,  on an estimate basis a sum of Rs.1.5 lakh, there is no under-reported income in respect of Rs.50,000. 
d. Any addition on account of redetermination of ALP in respect of an international transaction provided the assessee has maintained the required documentation u/s. 92D and all material facts have been disclosed. 
e. The amount of undisclosed income referred to in section 271AAB of the Act.
2.6. Section 270A(7) - The penalty referred to sub-section (1) shall be equal to 50% of the amount of tax payable on the under-reported income. 
2.7. Section 270A(10) states to how the tax on under-reported income is to be calculated. Board has given some examples in Circular No.3 of 2017 and the same is reproduced below; 
a. Case is of a firm liable to tax at the rate of 30 per cent.
	Particulars
	Amount in lakh

	Returned total income
	100

	Total income determined under section 143(1)(a) of the Income-tax Act
	110

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Total income reassessed under section 147 of the Income-tax Act
	180



Considering that none of the additions or disallowances made in assessment or reassessment as above qualifies under sub-section (6) of section 270A of the Income-tax Act, the penalty would be calculated as under :
· Assessment under section 143 (3) of the Income-tax Act
	Particulars
	Amount in lakh

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Total income determined under section 143(1)(a) of the Income-tax Act
	110

	Under reported income
	40

	[bookmark: _Hlk10285147]Tax payable on under-reported income (Rs. 40 x 30%)
	12

	Penalty Leviable (50% of 12)
	6


* Considering under-reported income is not on account of misreporting
· Reassessment under section 147 of the Income-tax Act
	Particulars
	Amount in lakh

	Total income reassessed under section 147 of the Income-tax Act
	180

	Total income assessed under section 143(3) of the Income-tax Act
	150

	Under reported income
	30

	Tax payable on under-reported income (Rs. 30 x 30%)
	9

	Penalty Leviable (50% of 9)
	4.5



b. Case is of an individual below 60 years of age and no return of income has been furnished liable to tax at slab rates as : income up to 2,50,000- Nil ; 2,50,000- 5,00,000-10% ; 5,00,000-10,00,000-20% ; income > 10,00,000- 30% :
	Particulars
	Amount in lakh

	Total income assessed under section 143(3) of the Income-tax Act
	10,00,000

	Maximum amount not chargeable to tax
	2,50,000

	Under-reported income 
	7,50,000

	Tax payable on under-reported income (Rs. 30 x 30%)
	1,25,000

	Penalty Leviable (50% of 1,25,000)
	62,500



2.8. Section 270A(8) states that if the under-reported income is consequent to misreporting of income, the penalty shall be equal to 200% of the amount of tax payable on the under-reported income. 
2.9. Section 270A(9) lists the circumstances in which the under-reported income will be regarded as misreported income. The following are the instances;
a. misrepresentation or suppression of facts;
b. failure to record investments in the books of account;
c. claim of expenditure not substantiated by any evidence;
d. recording of any false entry in the books of account
e. failure to record any receipt in books of account having a bearing on total income; and
f. failure to report any international transaction or any transaction deemed to be an international transaction or any specified domestic transaction, to which the provisions of Chapter X apply.
2.10. Under Section 270A(11), no penalty shall be levied on the additions / disallowances if the same additions /disallowances form the basis for penalty in the case of same assessee in some other assessment year.
2.11. Section 270A(12) states that the penalty shall be imposed by an order in writing. 
3. ISSUES :
3.1. Stage at which the penalty should be levied.
3.1.1. It is interesting to note that section 270A(1) requires the assessing officer or the other authorities mentioned therein to direct that any person who has under-reported his income shall be liable to pay the penalty and such direction should be during the course of any proceedings under the Act. Does this mean that there cannot be any separate proceedings for levy of penalty and the penalty should be levied along with the assessment proceedings? Contrast language in Section 270A(1) with that of section 271(1)(c). U/s. 271(1)(c), if the assessing officer in the course of any proceedings under this Act is satisfied that any person has concealed his particulars of income or furnished inaccurate particulars of such income, he may direct that such a person shall pay penalty. A perusal of the language of section 271(1)(c) shows that satisfaction should be during any course of proceeding before him and the penalty can be levied later. But section 270A(1) uses the expression “may, during the course of any proceedings under this Act, direct that any person ………”. Therefore, it appears that u/s. 270A(1) the direction is to levy penalty during the course of proceedings itself. It is now well settled that the proceedings referred to section 271(1) are the assessment proceedings.  On the same analogy, the proceedings referred to in section 270A(1) should be assessment proceedings. It can perhaps be argued that the assessing officer should issue a notice u/s. 274 during the assessment proceedings itself and after considering the reply he should pass the penalty order along with the assessment order. 
3.1.2. The alternative view that any proceedings under this Act need not necessarily mean only the assessment proceedings. It can even be a separate proceeding for levy of penalty.  But in Bhagwan Das Vijaykumar Dabwali v. CIT 139 ITR 164, the Punjab & Haryana High Court held that the words “the proceedings” must refer to proceedings other than penalty proceedings. Therefore, it cannot be said that the proceedings referred to in section 270A(1) can be a penalty proceeding. It has to  necessarily be an assessment proceeding. But there is a practical problem. U/s. 270AA, an assessee may make an application to the assessing officer to grant immunity from imposition of penalty and one of the important conditions is that tax and interest payable as per the assessment order should be paid within the due date mentioned in the assessment order. If penalty is levied along with the assessment order itself, it is well neigh impossible to implement section 270AA. Section 270AA grants an authority to assessing officer to grant immunity from penalty and not a waiver. If penalty is already levied by passing the order, an assessee cannot take benefit of section 270AA because in such a case the assessing officer has to grant waiver of the penalty already imposed and not an immunity from penalty. 
3.1.3. This is a highly vexatious issue and perhaps the arguments in paragraph 3.1.1 can be supported by a plain reading of section 270A(1). It can also be supported on the ground that the penalty provisions should be strictly interpreted and if penalty is not leviable because of legal lacuna, it is for the Parliament to step in and fill that gap. The point raised in paragraph 3.1.2 regarding 270AA can be met by reading section 270AA to include granting of waiver if the tax and interest are paid within the due date. It is for the readers to take a view on this matter. 
3.2. Recording of satisfaction
3.2.1. Section 270A(1) does not in explicit terms state that the assessing officer should arrive at the satisfaction that any person has under-reported income. Unlike section 271(1) which specifically states that the assessing officer should satisfy himself during the course of proceedings that there is concealment of income or furnishing of inaccurate particulars.  But in the opinion of the author, it is inherent that there should be satisfaction. Penalty can be levied only if there is any under-reporting of income. Hence, it is necessary for the assessing officer to be satisfied that there is an under-reporting of income. If it is accepted that the assessing officer should be satisfied that the assessee has under-reported his income, then, he should record his satisfaction. The decisions u/s. 271(1)(c) in this regard would be applicable to section 270A (1) also. 
3.2.2. Let us assume that, the assessing officer is required to record his satisfaction in the assessment order that there is under-reporting of income. What happens if the assessing officer fails to do so? As the reader is aware, in the context of section 271(1)(c), the Courts have held that recording of satisfaction in the assessment order is a must and if the assessing officer fails to do so, the penalty cannot be levied. Kindly refer to the decisions of Hon’ble Karnataka High Court in Manjunatha Cotton and Ginning Factory 359 ITR 565, Delhi High Court in CIT v. B R Sharma 275 ITR 303, CIT v. Vikas Promoters P. Ltd 277 ITR 337. In fact, in the last mentioned case, the Court held that merely stating “issue notice u/s. 274”is not enough. To get over this decision, section 271(1B) was introduced which states that mere direction to issue notice would constitute satisfaction. But there is no similar provision with regard to levy of penalty u/s. 270A of the Act. In absence of such a provision, it is highly doubtful that merely stating that “issue notice u/s. 274 of the Act” constitutes satisfaction. 

3.3. Returned Income is not relevant
3.3.1. There will be an under reported income if there is a difference between the assessed income and income determined in intimation u/s. 143(1) of the Act. It is to be noted that the section does not state that the difference between the returned income and assessed income is the under-reported income. Therefore, if any addition / disallowance is made in the intimation u/s. 143(1) of the Act, such an addition/disallowance is not an under-reported income. 

3.3.2. S.270A(2)(g) states that there shall be an under-reported income if the income assessed or reassessed has the effect of reducing the loss or converting such loss into income.  This section is not worded very happily.  It does not have a reference point as regards the loss.  Whether the section speaks of returned loss or the loss determined in an intimation issued u/s 143(1) of the Act?  It is vague.  Keeping S.270A(2)(a) of the Act in mind, perhaps it is possible to contend that the loss determined in the intimation u/s 143(1) of the Act has to be reduced or converted into income and not returned loss.  Though this argument looks attractive, the clause (b) of the Explanation to S.270A(3) makes the above proposition doubtful.  As stated earlier, S. 270A(3) deals with quantification of under-reported income.  In this context, clause (b) of the Explanation states that if an assessment or reassessment has the effect of reducing  the loss declared in the return or converting that loss into income, the amount of under-reported  income shall be the difference between the loss claimed and the income or loss as the case may be assessed or reassessed.
3.3.3. The above clause (b) clearly refers to returned loss.  If this clause (b) of Explanation is read along with S.270A(2)(g ), then, comparison should be with the returned loss and not with the loss determined under intimation u/s 143(1).  But one may object to clause (b) of Explanation below S.270A(3) being read into S.270A(2)(g).  This is for the reason the Explanation below S.270A(3) starts with “for the purpose of this section”.  It is well settled that when the legislature uses the expressions ”for the purpose of this section” it should be confined only to that section and not to other sections.  Therefore, one view could be “for the purpose of this section” used in Explanation would apply only to S.270A(3) and not to S.270A(2).    It is also a well settled principle of interpretation that the penal provisions should be strictly construed and by applying this principle the courts may hold that the Explanation is not applicable to S.270A(2).  On the other hand, one may say that the use of expression “for the purpose of this section” is just not confined to sub-section 3 but refers to the entire S.270A. If the legislature wanted Explanation to be confined to S.270A(3) only, it could have used the expression “for the purpose of this sub-section”. This view is more likely to be accepted.  Hence, it is perhaps reasonable to say that the loss referred to S.270A(g) is the returned loss and not the loss computed in the intimation u/s 143(1).
3.3.4. Another important point to be noted is that no penalty can be levied u\s 270A if the total income determined u\s 143(1) is more than the total income assessed u\s 143(3). This principle can be best explained by the following example.
EXAMPLE
Returned income            2 cr
Income as per 143(1)      3 cr
Income in intimation is increased because of dispute regarding c\f losses of earlier years pending in appeal. (amount 1 cr)
Income as per 143(3)      2.50 cr. As per appellate order c\f loss of 1 cr is allowed and addition of 50 lac is on account of some other issue.
No penalty as assessed income is less than income as per 143(1) intimation even though there is an addition of ₹ 50 Lac.


3.4. Issues in Quantification of under-reported income
3.4.1.  In the case of individuals, HUF and AOP, section 270A(3) provides for quantification of under-reported income and it makes a distinction between a case where return has been filed and a case where no return has been filed. If a return is furnished the difference between the amount of income assessed and the amount of income determined under an Intimation is under-reported income. But if an individual, HUF or AOP does not file the return the under-reported income is the difference between assessed income and the maximum amount not chargeable to tax. 

The following example will clarify:
 In case of an Individual, HUF or AOP and return is filed 

    Returned income			-	1,00,000
    Assessed income 			-	3,00,000
    Under-reported income 	 	   	-	2,00,000

 In case of an Individual, HUF or AOP and return is not filed 
    Assessed income			-	3,00,000
   Under-reported income 		-	    50,000
      It  looks like an assessee is penalized more if he files the return. But it is 
      not so in view of method of calculating tax on under reported income u/s 270A(10)(a).

      Example :  Considering that none of the additions or disallowances made in  
      assessment or reassessment as above qualifies under sub-section (6) of section 270A 
     of the Income-tax Act, the penalty would be calculated as under :
    Penalty u/s 270A(10)
    Penalty in the case where return has been filed –
Under-reported income 			-	2 Lakh
Income determined in the intimation 	-	1 Lakh
Total					-	3 Lakh
Tax on 3 Lakh				-	5,000 (X)  [As per S.270A(10)(c )]
Income determined under intimation 	-	1 Lakh
Tax on 1 Lakh				-	NIL (Y) [As per S.270A(10)(c )]
Tax on under-reported income 	 	=	X – Y
						=	5,000
Penalty = 50% of  5,000 = 2,500
Penalty where no return income is filed –
Under-reported income 			=	50,000            	         

								                   As per 
Under-reported income as increased 					       S.270A(10)(a)
by maximum amount not chargeable to tax 	= 50,000 +2,50,000 
					       	= 3 Lakh

Tax on 3 Lakh				    	   = 5,000

Penalty at 50%			     	  =  2,500

As can be seen penalty in both cases is same, though the under-reported income is less in a case where return is not filed.

3.5. Issues under S.270A(4) and (5)

3.5.1. Whether the provisions of sub-section 4 and 5 of S.270A would be applicable to intangible  
     addition made in an assessment year prior to AY 2017-18.  Consider the following 
     example.
     Investment in FY 2016-17 (AY 2017-18)			-	2 Crore
	Addition in FY 2015-16 (Penalty not levied)
     (AY 2016-17) 						-	2 Crore
   
The question is whether based on the assessment for Ay 2017-18 and by invoking S.270A(4) and (5) the penalty can be levied for AY 2016-17?  The answer is obviously no because for the AY 2016-17 the provisions of S. 270A were not applicable.  But the question is whether penalty can be levied u/s 271(1)(c ) by invoking Explanation 2 below S.271(1).  A possible view is that this Explanation cannot be invoked for the following reasons:
 Explanation 2 below S.271(1) states that if the assessee justifies an investment in an assessment year as having come out of an addition made in the earlier year, penalty u/s 271(1)(c ) can be levied for the earlier year if no penalty was levied in the year in which the addition was made.   It is also  to be noted that S.271(7) states that the provision of S.271 shall not apply to and in relation to any assessment year commencing on or after 1st April 2017.  It means that all the assessment years mentioned in S.271 including Explanation 2 should be some year prior to AY 2017-18.  Since the investment is made in the previous year ended 31st March 2017 relevant to AT 2017-18, one can say that Explanation 2 below S.271(1) will not be applicable in such cases. This is a highly debateable issue and one has to await the court decision.
3.5.2. As stated earlier, Explanation 2 below S.271(1) provided for levy of penalty in an earlier year if the addition made in that year was used as a source to explain an investment made in the subsequent year.  Of course, it was necessary that in the year in which the addition was made no penalty was levied.  Since the courts have held that the initiation of penalty should be by a specific wording in the assessment order, S.271(1A) was introduced to state that penalty for the earlier year can be levied even if no initiation for levy of penalty was made in the assessment order for the earlier assessment year. But there is no such fiction with regard to S.270A.  Assuming for a moment that S.270A requires the satisfaction regarding un-reported income is to be recorded in the assessment order itself, in the absence of a fiction similar to S.271(1A), penalty cannot be levied for the earlier year.

3.6. Issues u/s 270A(6)
3.6.1. S.270A(6) states that certain additions will not be treated as under-reported income.  U/s.270A(6)(c) if an assessee on his own estimated a lower amount of addition or disallowance and the assessing officer disallows a higher figure or opts a higher figure than what is claimed by the assessee, there will not be any under-reported income.  But it is to be noted that this limited only to estimated additions or disallowances of some specific items like personal expenditure and not to a case of entire income being estimated. For example, if books of account are rejected and the income is estimated whether the penalty can be levied? The laws as on date in respect of S.271(1)(c) is that no penalty can be levied in estimate cases.  In our opinion, the same will be applicable for S.270A also.  Even otherwise if the books of account are rejected and the income is determined on an estimated basis, an assessee can rely on s.270A(6)(a) and offer a bonafide explanation that the addition has been made because of the rejection of books of account and not due to any under-reporting of the income.
3.6.2. S. 270A(6)(d) states that if an addition is made on account of TP adjustment in respect of an international transaction and the assessee has maintained all the documentation as required u/s 92D of the Act, such addition will not be considered as an under-reported income.  But the section does not refer to Specified Domestic Transactions (SDT for short).  Therefore, if an addition is made on account of TP adjustment in respect of SDT, penalty can be levied because such an addition is not falling under any of the exceptions listed in S. 270A(6).  Subject to the assessee offering a bonafide explanation, penalty can be levied if a TP adjustment is made for SDT.  This seems to be an unintended omission.  When the law treats the international transaction and SDT at par for all other purposes, there is no logic in singling out SDT for the purpose of penalty only.  We hope the Government will step in and rectify this anomaly. 

3.7. Mis-reporting of income:
3.7.1. [bookmark: _GoBack]S.270A(9)(b) states that failure to record investments in the books of account is mis-reporting of income.  The moot question that arises is if an assessee carrying on business does not record investments made on personal account and not on business account, can the penalty be levied? In our opinion penalty cannot be levied because an assessee need not record personal investments in the books maintained in respect of business.
CONCLUSION:
It has to be accepted that language used in S.270A is quite complicated and the scheme is not very easy to discern.  Has the Government achieved its object of attaining, clarity, objectively and certainty as stated in Explanatory Memorandum? We leave that judgment to you.
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